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PLANNING GAIN SUPPLEMENT AND PLANNING OBLIGATIONS (S106)

OVERALL CONCLUSION
The Executive Board of the National Planning Forum (NPF) is not confident that the current proposals for PGS and scaled back S106 would work, nor that further consideration of these would produce a workable system, and suggests that other options deserve detailed examination including an assessment of their impact on delivery.  This view is based on a report prepared by its PGS Working Group, and the Executive Board’s knowledge of all sectors involved in planning and development.
Background

1.  The Government’s aim for Planning Gain Supplement [Pre-Budget Report (PBR) para 3.115 (1)]  is to “release increases in land value created by the planning process to help finance the infrastructure needed to support new housing and growth.”  The PBR also made it clear that “The Government will move forward with the implementation of PGS if, after further consultation, it continues to be deemed workable and effective.” 
2.  A suite of consultation documents on PGS and Planning Obligations (S106) and a report on previous consultation was published with the PBR in December 2006 comprising:


(A)  Changes to planning obligations: a PGS consultation, Communities and 

       Local Government; 


(B)  Valuing Planning Gain: a PGS consultation, Her Majesty’s Revenue and

       Customs (HMRC); 

(C)  Paying PGS, HMRC; and

(D)  Planning Gain Supplement: a summary of consultation responses, HMRC. 

3.  The first three documents set out proposals for a system that aims to:


(a)  capture betterment arising from development and/or change of use 
      
      (ie share the benefit of land value increases); and

(b)  deal with the direct and indirect implications of that development or 
      
      change of use (ie mitigate adverse impacts) 

We suggest that any package to achieve these aims should be judged against key Government objectives, including those in Planning Policy Statement 1: Delivering Sustainable Development ie that it:

(i)    is fair, simple and certain - for applicants, stakeholders and communities in all parts of England and the UK;   

(ii)   is efficient and effective - providing an income stream for provision of transport, other infrastructure and housing (including affordable housing) that is cost-effective to collect, distribute and apply;

(iii)  respects subsidiarity - allows maximum discretion for local government consistent with the national policy framework;

 (iv) integrates - with sound spatial planning, timely decision-making and implementation mechanisms;

(v)   delivers quality – high quality, sustainable outcomes; and 

(vi)  captures increases in land value on grant of planning permission.

4.  The NPF Planning Gain Supplement Working Group (PGSWG) met to seek common ground across the sectors on the suite of consultation documents.  They acknowledged that PGS has been under consideration for some time and that considerable effort has been expended on trying to shape a robust package of proposals.  The Group recognised the need to ensure that the benefits of allowing development are seen to include channelling of part of the profit element towards provision of necessary infrastructure in advance of need, and the mitigation of any adverse effects.  They also recognised that S106 is not achieving this at present.  However, the PSGWG are not confident that the proposals set out in the Government’s consultation documents are workable, and consider that they are likely to be costly to implement and lead to perverse results.  The main reasons why they reached that conclusion are illustrated in paragraph 6 below.  This paragraph also refers to some options, but it is not intended as a complete review.

5.  The EB agrees with the conclusions of the PGSWG and with their suggestion that further work on other options could lead to a more satisfactory set of proposals that would better meet the desired aims and objectives.  They would also avoid duplication, incentivise culture change (by for example encouraging new approaches to planning for, and delivery of, infrastructure) and have the potential to provide emerging regional and local structures with the funds to deliver improvements “on the ground”.  Any new package would require further work to ensure that all possible adverse effects are explored and mitigated.       

Comments on the consultation documents

(A) Changes to Planning Obligations

6.  The Group has a general concern about the paper; that it does not give confidence that a workable set of proposals for scaled back S106 could be devised to allow successful introduction of PGS in its current form.  Specific concerns are:

· lack of exploration of other options in any depth;
· lack of evidence of the overall benefit of the proposed package compared with best practice on current S106, indeed a report prepared by Frank Knight for the British Property Federation(2) argues that the new system may not capture as much value for large sites as current S106, nor create a timely income stream to fund infrastructure; 

· if the concept of PGS has widespread (and crucially cross-party) support, pilot studies should precede work on implementation to ensure a better estimate of net proceeds, and that potential problems are identified and dealt with in advance of detailed development and roll-out of any new system; 

· fear that PGS would be an onerous system that would lead to increased and costly bureaucracy [the Explanatory Notes to the PGS (Preparations) BiIl include estimates of preliminary expenditure of £40m IT plus £12m staff costs up to 2008/9]; any new system needs to be simple to administer otherwise the cost of administration will be disproportionate;

· PGS would involve additional work on land valuation – an inexact science – inevitably leading to disagreement and protracted negotiation; 

· in comparison there is an increasing stream of material on other options (eg the Audit Commission Report 2006 which includes the tariff in Ashford and “roof tax” in Milton Keynes as possible models) and examples of best practice from constructive S106 negotiations;

· S106 has the advantage of being raised locally and seen to be spent locally;

· it is not clear whether authorities with workable tariff approaches would be exempt from PGS;

· there’s potential to confuse and complicate a system which is becoming more transparent, and will get more so as regional and local policy requirements are set out in Regional Spatial Strategies and Local Development Documents, with funding requirements in regional, sub-regional and local infrastructure programmes; 

· introducing PGS and scaled back S106 would have the effect of reducing the need for local authority planners to continue to develop their expertise and capability in negotiation (a key new skill for spatial planning);
· expertise in negotiation of S106s tends to be concentrated in a small number of local planning authorities (LPAs), but there is no reason why good practice should not be spread to other authorities;     
· in any case, key elements of S106 are now taken as read by developers and LPAs, and could be codified quite easily, and while new issues such as education infrastructure are treated quite differently by LPAs, this could be resolved by national guidance; 

· PGS (essentially a tax) could lead to unnecessary complexity because it would contribute only part of the funding for infrastructure requirements resulting from development;

· the new system would break the direct link between local decision-making, development and mitigation of local impacts that characterises the existing S106, reducing local authority discretion, flexibility and transparency when there’s a greater need for democracy, delivery and confidence;

· PGS would leave significant elements of infrastructure for S106 negotiation with attendant problems of delay and variety of approaches;

· some elements of planning permission that would give rise to an increased valuation (and therefore be subject to PGS) could themselves qualify for funding from PGS receipts eg combined heat and power (CHP), leading to circularity of payments and negative net benefit;

· the reduced scope of S106 is likely to be eroded over time (as it has over the past few years as a result of judgements in the Courts) with negotiations, delays and costs for all parties on small scale issues.  [This might be avoided by changing the legal status of the proposed new planning obligations – from “deeds under seal” to a new legislative instrument not subject to legal scrutiny – although clearly it would itself need to be achieved via legislation.]

To set against these problems, it is acknowledged that the combination of PGS and revised S106 could provide:

· the possibility of an additional local income stream.
(B)  Valuing Planning Gain; and (C) Paying PGS

7.  Both of these documents deal with the technical aspects of PGS.  Our general concern is that they attempt to deal with the minutiae of the PGS proposals, but in doing so reveal the major difficulties that would arise in introducing PGS as currently proposed.  Our specific concerns are that:

· PGS is described as “light touch”, yet will be difficult to describe to the parties directly involved, leave alone the community unless they can see a direct link between development and local benefit;

· PGS would create a separate process from the current unified consent regime (planning approval with conditions and – where appropriate – S106) so departing from the principle of simplification and integration;

· the proposals relating to valuation presuppose the simplest of circumstances (greenfield site, unencumbered freehold, single ownership, willing seller, vacant possession, positive residual value etc) which rarely happen in practice; 

· the proposals do not appear to address regeneration issues, when land is often of little or no value;

· PGS would apply to a considerable number of small developments and thus would be expensive to administer for a relatively low return;

· the value of land increases and reduces as a result of many factors, not just the grant of planning permission, and it would be very difficult to set a fair system and timescale for payment; 

· the planning system is based on judgement and should improve with engagement (indeed the Government’s reform of the planning system emphasises this), however PGS would narrow the scope for constructive negotiation between the parties;

· several interface issues do not appear to have been addressed, for example serving a PGS Stop Notice (HMRC) would need to take account of timescales for planning enforcement (LPA); and
· the opportunity for HMRC to intervene up to a year after a start of development would greatly increase uncertainty.
(D) PGS: summary of consultation responses     
8.  This report down-played fundamental concerns about the initial PGS proposals, for example indicating that one was the result of a “misconception” (para 1.15).  It did not indicate the depth and extent of concern that the proposals for PGS in this form would almost certainly create more complexity, more uncertainty and more delay, and could well lead to the opposite of the desired effect (ie raising additional resources for infrastructure investment without increasing land values to end users).

Conclusion on the consultation package

9.  The PGSWG concluded, and the EB agrees, that the PGS package as proposed does not accord with the objectives identified in para 3(i) to (vi) [most drawn from PPS1] and - despite considerable efforts by Government to derive a robust package of measures – gives no confidence that it would be workable.  The EB also agrees that it would be costly to implement and would lead to perverse results.  However there would be other means of achieving Government objectives.

Other options

10.   The EB considers that there would be merit in exploring in more depth a range of options other than the current proposals, including: (i) an improved S106; (ii) a more strategically planned S106; (iii) an optional planning charge; and (iv) tariffs.  Options (i) to (iv) were proposed by a number of respondents as a result of the initial consultation, a number of tariff schemes are in operation in various parts of the country, and other proposals may be put forward in response to the current consultation.  
11.  One possible option is encouragement of “strategic S106” schemes tied to infrastructure investment programmes several of which are in operation currently; this option would have the advantage of not requiring any further legislation.  Another is a scheme for developer contributions based on one that has been in existence for almost 20 years in Victoria, Australia(3), accompanied by a modified S106 for those developments with specific infrastructure requirements and impacts - we understand that details of this approach will be included in the consultation response from RTPI.  

12.  Whichever option is pursued, it will be crucial to  develop a policy framework and set of tools that can work in different areas with widely varying circumstances in terms of land values, development costs and administrative structures, for example in London, the growth areas, and elsewhere. 
References
1. Pre-Budget Report, HMRC, 6 December 2006

2. Valuing PGS: summary of key points of a Knight Frank study for the British Property Federation, 23 January 2007  

3. Development contributions, Part 3B, Planning and Environment Act 1987 (Victoria, Australia)
PAGE  
1

